Section 3

Complaints and compensation

3.1 Firm's complaints procedures

The key requirements for firms' complaints procedures under FSMA 2000 are that firms must:

•    have appropriate and effective complaints-handling procedures;
•    make consumers aware of these procedures;
•    aim to resolve complaints within 8 weeks;
•    notify complainants of their right to approach the Financial Ombudsman Service (FOS);
•    report to the FSA on their complaint handling, on a 6-monthly basis.

Complaints may be received orally or in writing and in either case they should be acknowledged within five working days.

Complaints covered by the FSA include:
• private individuals; or
• small businesses (ie with an annual turnover of under £1 million); or
• charities with an annual income of under £1 million; or
• trustees of a trust with assets of under £1 million.

Need to distinguish between:
•    Hard complaints - involving an allegation that the complainant has suffered financial loss, material distress or material inconvenience;
•    Soft complaints - they are subject to the sale rules and the difference is that they are not subject to the usual deadlines and they do not have to be reported to the FSA.

All complaints must be promptly and thoroughly investigated by a person of sufficient competence who was not directly involved in the matter under complaint.

The firm's final response must be in the form of a letter and it must inform the complainant that if they are not satisfied they can refer to the Financial Ombudsman within six months of the date of the letter.

If the final response letter cannot be issued within four weeks of receiving the complaint an interim letter must be sent explaining the cause for delay. If still no response after eight weeks a further letter must be sent advising the complaint of the Financial Ombudsman Service.

Records of complaints must be retained for three years.

Six-monthly reports about hard complaints are required, showing how many complaints were satisfactorily concluded within four weeks, between four and eight weeks, and after more than eight weeks.

3.2 The Financial Ombudsman Service (FOS)

Since December 2001, the FOS has taken over from the following financial services ombudsman schemes, which operated previously:

• The Personal Investment Authority Ombudsman Bureau;
• The Insurance Ombudsman Bureau;
• The Office of the Banking Ombudsman;
• The Office of the Building Societies Ombudsman;
• The Office of the Investment Ombudsman;
• The SFA Complaints Bureau;
• The FSA Complaints Unit;
• The Personal Insurance Arbitration Service.

The FOS has established three different divisions within the service:

• Banking and Loans Division;
• Insurance Division;
• Investment Division.

The FOS has not taken over the responsibilities of the Pensions Ombudsman which deals with complaints about occupational pension schemes.

The Financial Ombudsman Service is:

•    free of charge to customers;
•    funded by the firms who are members of the FOS;
•    membership is compulsory for firms authorised under the FSMA;
•    the FOS will become involved only when a firm's internal complaints procedures have been exhausted without obtaining satisfaction.

Complaints must:

•    complain to the firm itself first;
•    complain to the FOS when the firm's internal procedures have been exhausted;
•    complaints to the FOS must be made:
•    within six years of the event that gives rise to the complaint or
•    within three years of the time when the complaint should have become aware that they had cause for complaint
The other key provisions of the FOS rules are:
•    the FOS is open to all private individuals and to small businesses;
•    the Ombudsman can make awards of up to £100,000;
•    the award is intended to out the complainant back in the same financial position that would have been if the event complained about had not taken place;
•    awards by the FOS are binding on firms, but not on customers.

3.3 The Financial Services Compensation Scheme

Compensation arrangements for customers who have lost money through the insolvency of an authorised firm have been coordinated under a single scheme, the Financial Services Compensation Scheme.

•    Default of an insurance company: compensation of at least 90% of the value of the policy. This is increased to 100% for insurances that are compulsory by law.

•    Loss due to insolvency of a firm carrying out investment business regulated under FSMA 2000:

•    100% of the first £30,000 of the loss, plus
•    90% of the next £20,000 (ie a maximum of £48,000).
•    Loss of deposited funds due to the default of a bank or building society:
•    100% of the first £2,000, plus
•    90% of the next £33,000 (ie a maximum of £31,700).

Claims cannot be made against the Financial Services Compensation Scheme for other losses - for instance, losses due to negligence, poor advice, or simply due to a fall in stock market values.

3.4 Pensions Ombudsman

Created by the Social Security Act 1990 to deal with certain complaints relating to occupational and personal pension schemes.

The Pensions Ombudsman can decide about complaints and disputes relating to the running of pension schemes, not about the sales and marketing of pensions -these are dealt with by the Financial Ombudsman Service.

Does not deal with complaints about state pensions.

Complaints or disputes should first be referred to the pension scheme's managers or trustees, failing that to OPAS (see below).

•    complaints are related to cases of maladministration;
•    disputes can.be disagreements concerning facts or law.

Complaints and disputes can be made by a wide range of individuals, managers, trustees and employers; they are commonly made by:

• members or ex-members of schemes;
• spouses or dependants of members or ex-members who have died;
• widows or dependants of members who have died;
• solicitors or others representing the interests of such people.
Complaints and disputes must be made in writing within three years of the event being complained about.

The Ombudsman's decision is binding on all parties and can be enforced by the courts.

Office of the Pensions Advisory Service (OPAS) is a voluntary independent organisation, funded by the Department for Work and Pensions through OPRA.
Its aim is to help members of the public to solve pension problems through a telephone helpline, by letter or e-mail, or through the personal involvement of a network of volunteer professional advisers.
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